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 1.  TIME:  9:00   CASE#: MSC16-00459 
CASE NAME: TRADEMARK HOMES VS ALLARD 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Parties to Appear. 

  

  
 2.  TIME:  9:00   CASE#: MSC16-00459 
CASE NAME: TRADEMARK HOMES VS ALLARD 
HEARING ON MOTION TO/FOR TO APPOINT SPECIAL MASTER FILED BY 
TRADEMARK HOMES LTD.. 
* TENTATIVE RULING: * 
 
The motion is granted, with the Discovery Referee designated as Sarah Burke.   (Mr. Dekker’s 
status as mediator need not be included in the order.)  The Discovery Referee will consider the 
issues concerning the Case Management Order. 

  

 3.  TIME:  9:00   CASE#: MSC16-01882 
CASE NAME: PACIFIC CREST VS. BUCKBY 
HEARING ON MOTION TO/FOR REQUEST FOR SANCTIONS FILED BY KEVIN 
BUCKBY 
* TENTATIVE RULING: * 
 
Defendants Buckby and MacKinlay move for monetary sanctions of over $24,000 against Pacific 

Crest Builders (PCB).  This is the culmination of their dissatisfaction with several months of 

difficulty obtaining discovery responses.  This required the assistance of the Court, which 

included specific direction to PCB at various points, and advised defense counsel to keep track 

of their hours for purposes of a sanctions determination.  PCB opposes the request, arguing, 

among other things, that a request for sanctions must be directed toward the opposition to a 

particular motion to compel, and that such a motion exists only for one narrow sub-category of 

discovery (responses to Special Interrogatories, Set One, and Request for Production of 

Documents, Set Two).   

While the Court has general authority to impose sanctions for discovery abuse under Code of 

Civil Procedure section 2023.030, even that is only “[t]o the extent authorized by the chapter 

governing any particular method or any other provision of this title[.]”    This is not merely a 

technical distinction.  Sanctions are available only where a party acts without substantial 

justification, and such a determination requires a review of the specific behavior of a party with 

respect to specific requests.  In this instance, the moving parties have documented their time 

spent addressing the discovery issues, but have made no effort to distinguish the time that could 

be attributed to justifiable disagreement and negotiation, and those actions that are not justified.  
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Accordingly, the Court cannot grant the request as currently formulated.  If the moving parties 

seek sanctions, a more detailed motion stating the specific claims for sanctions will be 

necessary.   

The motion is denied, without prejudice.  

 

  

 4.  TIME:  9:00   CASE#: MSC16-01882 
CASE NAME: PACIFIC CREST VS. BUCKBY 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Parties to appear. 

  

 5.  TIME:  9:00   CASE#: MSC17-00439 
CASE NAME: LAWSON VS. DISCOVERY REALTY 
HEARING ON MOTION TO/FOR APPROVAL OF SETTLEMENT FILED BY ANGELA 
LAWSON 
* TENTATIVE RULING: * 
 
In January 2018, the Court issued a tentative ruling requiring the parties to appear on January 
19, 2018. The Court was concerned about the parties’ apparent view that their settlement 
agreement could be kept confidential, in light of the facts that the case was a putative class 
action and pled a PAGA cause of action. 

At that hearing, the parties provided the Court a copy of the settlement agreement. It was later 
filed in the public file, as set forth below. 

On April 20, 2018, Lawson filed a motion to dismiss her individual claims with prejudice and the 
class claims without prejudice. That motion was unopposed. Attached as Exhibit 1 to Marcus 
Bradley’s declaration supporting that motion was a copy of the settlement agreement. 

The first page of the settlement agreement indicates that the parties desire to “compromise, 
settle, and release the claims asserted in the Action.” The term “Action” is defined to include 
PAGA claims. The Court has reviewed the remainder of the settlement agreement. There is 
nothing that suggests that the PAGA claims are not being settled or released. The scope of the 
release Lawson gives under the heading “2. General Release” is quite broad. Indeed, under that 
heading, Lawson agrees to release claims under any “federal, state, or local … wage-hour, 
pension, or labor laws.” At a minimum, this potentially includes PAGA, especially when read in 
conjunction with the above-referenced language concerning the “Action.” 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   07/26/18 

 
 

- 3 - 

On May 24, 2018, plaintiff filed another motion seeking approval of the dismissal with prejudice 
of her individual claims and dismissal without prejudice of the class claims. The May 24 motion 
was unsupported by any memorandum of points and authorities, declarations, or any argument 
or evidence whatsoever. 

On May 31, 2018, the Court denied the motion to approve the settlement without prejudice, 
partly because the parties had provided no evidence that the LWDA had been notified of their 
settlement of a PAGA cause of action, as required by Labor Code section 2699(l). 

On June 28, 2018, plaintiff filed a request for dismissal of the PAGA cause of action without 
prejudice, along with a declaration of counsel saying that the settlement does not purport to 
release any PAGA claims, that nothing was paid for the dismissal of the PAGA claim, and that 
the parties have stipulated that the dismissal of the PAGA cause of action is without prejudice to 
the rights of any putative class member. Paragraph 9 of the declaration indicates that the 
settlement agreement is attached, but nothing is attached. 

The Court is prepared to approve the settlement based on the representations of counsel, but 
the Court must first be satisfied that the settlement agreement does not purport to release any 
PAGA claim. If it does, the requirements of Labor Code section 2699(l) are implicated. And on 
the face of the settlement agreement as it exists in the Court’s files (i.e., attached to the April 20, 
2018 declaration of Mr. Bradley), it does purport to release PAGA claims. 

Accordingly, this matter is continued to August 2, 2018 at 9 a.m. On or before July 30, 2018, the 
parties shall serve and file a revised, executed settlement agreement that makes clear that no 
PAGA claim of Lawson or anyone else is being compromised, settled, released, or otherwise 
given up. If that occurs, the Court will be inclined to grant the motion to approve the settlement. 

The Court urges the parties to note carefully that the status of the PAGA claims must be 
apparent from the face of the settlement agreement. Separate stipulations or declarations of 
counsel about what the settlement agreement does or does not do will not suffice. 

  

 6.  TIME:  9:00   CASE#: MSC17-01953 
CASE NAME: NEIL VS. HANLEES 
SPECIAL SET HEARING ON: INTERVENTION BY TABITHA HART & THOMAS 
JARBOE SET BY DEPT. 39 
* TENTATIVE RULING: * 
 
In late June 2018, this PAGA action settled, pending approval from the Court under Labor Code 
section 2699(l). July 26, 2018 originally was the date set for the Court to hear the motion to 
approve the settlement. However, on July 10, 2018, intervenors Tabitha Hart and Thomas 
Jarboe sought leave to intervene in this action. Essentially, Intervenors object to the terms of the 
settlement. 

Intervenors contend that Code of Civil Procedure section 387 provides the Court authority to 
permit their intervention. The Court continued the hearing on settlement approval and instead 
set Intervenors’ application for leave to intervene for hearing on July 26, 2018. Both plaintiff 
James Neil and defendant Hanlees have opposed intervention. 

Analysis under CCP section 387 
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Under CCP section 387(d)(1), the Court shall permit intervention if either: 

(A) A provision of law confers an unconditional right to intervene; 

(B) The person seeking intervention claims an interest relating to the property or 
transaction that is the subject of the action and that person is so situated that 
the disposition of the action may impair or impede that person’s ability to 
protect that interest, unless that person’s interest is adequately represented 
by one or more of the existing parties. 

Under CCP section 387(d)(2), the Court may permit intervention: 

[I]f the person has an interest in the matter of the litigation, or in the success of 
either of the parties, or an interest against both. 

Permissive intervention is proper where (1) the nonparty has a direct and immediate interest in 
the litigation; (2) intervention will not enlarge the issues in the case; and (3) the reasons for 
intervention outweigh any opposition by the existing parties. Truck Ins. Exch. v. Super. Ct. 
(1997) 60 Cal.App.4th 342, 346.  (Truck, however, was decided under the “permissive” 
intervention portion of the statute (formerly section 387(a)), not the “mandatory” portion (formerly 
section 387(b)), and therefore may not apply to intervention under the current section 
387(d)(1)(B).) 

Direct and Immediate Interest 

“The requirement of a direct and immediate interest means that the interest must be of such a 
direct and immediate nature that the moving party will either gain or lose by the direct legal 
operation and effect of the judgment.” City and County of San Francisco v. State of California 
(2005) 128 Cal.App.4th 1030, 1037.  

Even the initial characterization of Neil, Hart, and Jarboe as separate parties is somewhat 
problematic.  A PAGA cause of action—which is what the existing parties want to settle and 
what Hart and Jarboe presumably want to continue to litigate—does not belong to any particular 
aggrieved employee. The claim does not belong to Neil. It does not belong to Hart. It does not 
belong to Jarboe. Rather, the claim belongs to the State of California (the LWDA, to be more 
specific). A particular individual (here, Neil) has been deputized to litigate that claim on behalf of 
the LWDA, acting as a private attorney general, but the claim never stops belonging to the 
LWDA.  

The proposition that a PAGA claim belongs to the LWDA, and not to any individual aggrieved 
employee, is settled law.  For example, in Arias v. Super. Ct. (2009) 46 Cal.4th 969, our 
Supreme Court said: 

An employee plaintiff suing, as here, under [PAGA], does so as the proxy or 
agent of the state’s labor law enforcement agencies … In a lawsuit brought under 
[PAGA], the employee plaintiff represents the same legal right and interest as 
state labor law enforcement agencies—namely, recovery of civil penalties that 
otherwise would have been assessed and collected by the Labor Workforce 
Development Agency. 

Id. at p. 986. 

And in Iskanian v. CLS Transportation Los Angeles, LLC (2014) 59 Cal.4th 348, our Supreme 
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Court further explained: 

Simply put, a PAGA claim … is not a dispute between an employer and an 
employee arising out of their contractual relationship. It is a dispute between an 
employer and the state, which alleges directly or through its agents—either the 
Agency or aggrieved employees—that the employer has violated the Labor Code 
… the state is the real party in interest … every PAGA action, whether seeking 
penalties for Labor Code violations as to only one aggrieved employee—the 
plaintiff bringing the action—or as to other employees as well, is a representative 
action on behalf of the state. 

Id. at pp. 386-387 (emphasis in original). 

The “legal right and interest” that Neil represents here is “the same legal right and interest as 
state labor law enforcement agencies—namely, recovery of civil penalties that otherwise would 
have been assessed and collected by the [LWDA].” Arias at p. 986. If the Court permitted Hart 
and/or Jarboe to intervene, Hart and/or Jarboe would represent precisely that same legal right 
and interest.  

By virtue of giving notice to the LWDA, waiting 65 days, and filing an action, however, a person 
does acquire the right to pursue the action.  This includes the right to collect 25% of the civil 
penalties obtained in the case.  This potential allocation goes to the individual in his or her 
private capacity.  Thus, the plaintiff does acquire some personal interest distinct from that of the 
State as a whole.  Moreover, this interest is affected by the action, because a judgment in one 
case will bar a judgment in another pending case raising the same PAGA violations.  While no 
case expressly so holds in the context of PAGA, this has been the precise holding of the Court 
of Appeal with respect to the analogous citizen-suit provisions of the Safe Drinking Water and 
Toxic Enforcement Act of 1986, Health & Safety Code section 2549.5 et seq. (“Proposition 65.”)  
(See Consumer Advocacy Group v. ExxonMobil Corp. (2008) 168 Cal.App.4th 675, 690, 693.) 

Accordingly, the Court concludes that, at least after waiting 65 days and filing an action, a PAGA 
plaintiff has “an interest relating to the property or transaction that is the subject of the action 
and that person is so situated that the disposition of the action may impair or impede that 
person’s ability to protect that interest” within the meaning of the statute.  This would require that 
intervention be allowed “unless that person’s interest is adequately represented by one or more 
of the existing parties.” 

Adequate Representation 

On this record, it appears that any limited interest possessed by Hart and Jarboe is adequately 
represented by Neil.  To the extent that they claim that they would do a better job litigating the 
LWDA’s claim than Neil has or will, nothing before the Court supports that claim.  Hart and 
Jarboe were slow to seek to litigate the claim, and as of the date of the hearing actually have no 
legal right to pursue it.  While that problem likely will be solved by waiting a few more days, it 
does not change the apparent fact that Hart and Jarboe waited to take any action to become a 
PAGA plaintiff until very late in the process.  They were aware, through their counsel, that the 
other action had been filed, and that mediation was in process, yet did not act.  Indeed, even 
after being informed of a settlement, they delayed nearly a month in filing their PAGA notice.  
Their notice was filed fourteen months after Neil filed notice.  Thus, the Court concludes that 
Hart and Jarboe are in no position to claim that Neil is not an adequate representative in this 
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case.   

Moreover, the fact that the LWDA has expressed no dissatisfaction with the settlement 
agreement supports an inference that there is nothing inadequate about the representation 
here, at least based on the terms of the settlement. See Echavez v. Abercrombie & Fitch Co. 
(C.D. Cal. March 23, 2017), No. CV 11-09754-GAF, 2017 U.S. Dist. LEXIS 141134, at *10 
(because the LWDA was invited to respond to proposed settlement and did not respond in any 
way, court drew an inference that LWDA did not object to terms of settlement). 

Finally, the Court observes that the motion to approve the settlement has not yet been heard. 
The Court must still review and approve the settlement in this case. To be clear, the Court is not 
commenting on the merits of the settlement at this juncture, as that is not presently before it. It 
suffices to say that the settlement will only be approved if such approval is appropriate.  Indeed, 
the Court has authority to permit a party to file an amicus brief on that issue, which would enable 
the proposed interveners to be heard, without granting intervener status, which would imply an 
ability to actually prevent the other parties from settling the case. 

Hart and Jarboe cite no published authority holding that aggrieved employees are permitted to 
intervene in an already pending PAGA action—either to contest a settlement or for any other 
purpose. In reply, they cite Alonzo v. First Transit, Inc. (Second DCA Oct. 15, 2015), No. 
B253699, 2015 Cal.App.Unpub. LEXIS 7415. But the Court may not cite or rely on Alonzo. See 
Rule of Court 8.1115.   Accordingly, the Court declines to take judicial notice of Alonzo. 

To the extent that Hart and Jarboe seek “permissive” intervention under section 387(d)(2), the 
Court finds that the same factors that showed that Neil adequately represents their interests 
also indicate that the reasons for intervention do not outweigh the reasons to deny intervention, 
and therefore denies intervention under that provision. 

The application is denied.  

Hanlees shall prepare an appropriate form of order and comply with Local Rule 3.54 and 
California Rule of Court 3.1312. 

Under CCP section 166.1, the Court may certify that “there is a controlling question of law as to 
which there are substantial grounds for difference opinion, appellate resolution of which may 
materially advance the conclusion of the litigation.”  The Court does believe that whether any 
party other than the named representative aggrieved employee can intervene in a pending 
PAGA action—whether to object to a proposed settlement or otherwise—and the scope of that 
ability, if any, is a question of law as to which there are substantial grounds for difference of 
opinion.  In this instance, however, the Court has found that, while it is possible for a party to 
intervene, the facts in this record render intervention inappropriate.  Thus, the issue is not 
“controlling” in this case, and resolution would not would materially advance the resolution of 
this litigation.  It would, however, provide critical guidance to trial courts in which other PAGA 
actions are pending or will be filed. 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   07/26/18 

 
 

- 7 - 

 7.  TIME:  9:00   CASE#: MSL16-03882 
CASE NAME: HR IDEAS VS MH HOSPITALITY 
HEARING ON MOTION TO/FOR SET ASIDE NOTICE OF SETTLEMENT & ENTER 
JUDGMENT FILED BY HR IDEAS, A DIVISION OF STRATON AGENCY 
* TENTATIVE RULING: * 
 
 Granted.  The moving papers establish sufficient grounds for the motion and there is no 
opposition. 

  

 8.  TIME:  9:00   CASE#: MSL18-01883 
CASE NAME: CAPITAL ONE VS RODRIGUEZ 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS FILED BY 
CAPITAL ONE BANK (USA), N.A. 
* TENTATIVE RULING: * 
 
 Dropped at the request of the moving party. 

  

 9.  TIME:  9:00   CASE#: MSL18-01883 
CASE NAME: CAPITAL ONE VS RODRIGUEZ 
CASE MANAGEMENT CONFERENCE (COLLECTIONS) 
* TENTATIVE RULING: * 
 
 Parties to appear. 

  

10.  TIME:  9:00   CASE#: MSN18-1292 
CASE NAME: FOSTER VS CA DEPT OF HEALTH CA 
HEARING ON PTN FOR WRIT ( OF MANDATE) 
* TENTATIVE RULING: * 
 
In the absence of a proof of service or any documentation in support of the petition, the petition 
must be dismissed.  If Petitioner contests the tentative ruling and appears, the Court will 
consider whether to set the matter for a case management conference and allow Petitioner 
further time to serve the petition. 

 


